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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States 

For the District of Columbia 

Civil File Xo. 39S 

•Jacob Tendler. Plaintiff, 
v. 

Florence Ida Collamer. Executrix and Trustee under the 

Will of Mary E. France. 

United States of America. 

District of Columbia , $.<?: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had. in the above-entitled 
cause, to wit : 


1 Complaint 

Filed October 21 1938 

In the United States District Court 
For the District of Columbia 

Civil File Xo. 398 

•Jacob Tendlf.r. 913 D Street, X. W., Washington, D. C., 

Plaintiff. 

v. 

Florence Ida Coi.lamer. Executrix and Trustee under the 
Will of Mary E. France, 1248 Lowell Road, Schenec¬ 
tady, Xew York. 

Plaintiff complains as follows: 

1. On or about August 12, 1938. defendant agreed to sell 
Esther G. Crews, agent of plaintiff, the property known 
as Lot D in Square 378, also known as premises 919 D 


2 


JACOB TEXDLER VS. FLORENCE IDA COLLAMER. 


Street, Northwest, in the District of Columbia, together 
with improvements thereon, for the sum of thirteen thou¬ 
sand five hundred dollars. 

2 In accordance with said agreement plaintiff paid de¬ 
fendant five hundred dollars on account of said purchase 
price and offered to pay the balance thereof and requested 
a conveyance of the property, but defendant refused to 
comply with the terms of said agreement. 

3. Plaintiff now offers to pay the balance of said pur¬ 
chase price. 

Wherefore plaintiff demands (1) that defendant be re¬ 
quired to specifically perform said agreement, (2) damages 
in the sum of one thousand dollars, and (3) that, if specific 
performance is not granted, plaintiff may have judgment 
against defendant in the sum of five thousand 
2 ($5,000.00) dollars, and such other relief as the 

Court may deem proper. 

MAX TEXDLER 

Attorney for Plaintiff 


Summons 

Issued October 21 1938 

• • • 

To the above named Defendant: 

You are hereby summoned and required to serve upon 
Max Tendler plaintiff's attorney, whose address is 1140 
Shoreham Building, Washington, D. C. an answer to the 
complaint which is herewith served upon you, within 20 
days after service of this summons upon you, exclusive of 
the day of service. If you fail to do so, judgment by de¬ 
fault will be taken against you for the relief demanded in 
the complaint. 

CHARLES E. STEWART 
(Seal) Clerk of Court. 

Bv E. M. REINOHL 

w 

Deputy Clerk. 

Date: October 21,1938 

NOTE.—This summons is issued pursuant to Rule 4 of 
the Federal Rules of Civil Procedure. 
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Return on Service of Writ. 

I, Buel G. Bray ton, a duly qualified Deputy United States 
Marshal, serving under Jesse Jacobs, United States Mar¬ 
shal in and for the Northern District of New York, hereby 
certify that I served the within writ upon Florence Ida Col- 
lamer personally, on 26th Oct, 1938, at 12:10 o’clock P. M., 
at 1248 Lowell Road, Schenectady N Y, by handing her a 
true copy thereof, together with a copy of the plaintiff’s 
Compaint and made the contents of the same known to her. 
Said Florence Ida Collamer is a non-resident of the Dis¬ 
trict of Columbia. 

BUEL G. BRAYTON 
Deputy United States Marshal. 

Subscribed and sworn to before me this 26th day of Oc¬ 
tober, 1938. 

ESTHER A. MEADE 

(Seal) Notary Public. 


3 Motion to Dismiss Complaint for Specific 

Performance 

Filed November 3 1938 

• * * 

The defendant moves the court to dismiss the complaint 
for specific performance on the following grounds: 

1. The court does not have jurisdiction over the person 
of the defendant. 

2. The plaintiff in his complaint does not allege any jur¬ 
isdictional grounds upon which his action can be maintained 
in this court. 

ROBERT H KIRCHMYER 

Counsel for Defendant 


Order Dismissing Complaint 
Filed January 10 1939 


4 


JACOB TENDLER VS. FLORENCE IDA COLLAMER. 


Upon consideration of the motion of the defendant to 
dismiss the complaint for lack of jurisdiction over the per¬ 
son of the defendant, it is this 9th day of January, 1939 
ORDERED that said motion be and the same is sustained 
and said complaint dismissed. 

i 0 R LUHRING 

Justice. 


Notice of Appeal 

Filed January 16 1939 

• • • 

The plaintiff, Jacob Tendler, hereby appeals to the 
United States Circuit Court of Appeals for the District of 
Columbia from the Order entered herein on the 9th. day 
of January, 1939, dismissing plaintiff’s complaint for spe¬ 
cific performance of an agreement to convey real 
4 estate situated in the District of Columbia. 

JACOB TENDLER 
Plaintiff 

MAX TENDLER 
Attorney for Plaintiff 


Memorandum 

JANUARY 19-1939. 

Undertaking on Appeal $250—filed. 


Statement of Points To He Belied Upon on Appeal 

Filed Januarv 19 1939 
* 


1. The Court erred in sustaining defendant’s motion to 
dismiss plaintiff’s complaint. 

2. An action for specific performance of a contract to 
convey real property situated in the District of Columbia 
is one the Service of process upon which is, under Title 24, 
Section 378 of the Code for the District of Columbia, val- 
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idly made upon a non-resident by personal service of proc¬ 
ess out of the jurisdiction of the Court, so as to give the 
Court jurisdiction to render a judgment affecting the title 
to the property. 

3. Defendant has waived her objections to the validity of 
service of process. 

4. Defendant has submitted herself to the jurisdiction of 
the Court. 

5. The dismissal of a complaint is an improper judgment 
when based upon lack of jurisdiction over the person of the 
defendant. 

MAX TEXDLER 
Attorney for Plaintiff 

5 Copy of above sent by mail to Robert H. Kirch- 

myer, Esq., 3720 Morrison Street, X. W., Washing¬ 
ton, D. C., Attorney for defendant, this 19th day of Janu¬ 
ary, 1939. 

MAX TEXDLER 


Designation of Record 

Filed Januarv 19 1939 

# # * 

1. Complaint 

2. Process and Return of Process. 

3. Motion To Dismiss Complaint. 

4. Order Dismissing Complaint. 

5. Xotice of Appeal. 

6. Statement of Points To Be Relied Upon on Appeal. 

7. This Designation of Record. 

MAX TEXDLER 
Attorney for Plaintiff 

Copy of above Designation of Record sent by mail to 
Robert H. Kirchmyer, Esquire, 3720 Morrison Street, X.W., 
Washington, D. C., this 19th day of January, 1939. 

MAX TEXDLER 
Attorney for Plaintiff 
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6 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia . 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing: pages numbered from 1 to 5, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause entitled Jacob Tendler, 
Plaintiff vs. Florence Ida Collamer, Executrix and Trustee 
under the Will of Mary E. France, Civil File Xo. 398, as 
the same remains upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 8th day of February, 1939. 

CHARLES E. STEWART, 

Clerk. 

By CHAS. B..COFLIX, 

(Seal) Assistant Clerk. 

Endorsed on cover: Xo. 7355. Tendler, Appellant, vs. 
Florence Ida Collamer, Executrix. United States Court of 
Appeals for the District of Columbia. Filed Feb 24 1939 
Joseph W. Stewart, Clerk. 



